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to her spring to mark or distinguish the waters thereof in the market 
and she has the right to its exclusive use. It is not intended to 
nor does it indicate the quality or constituents of the water, but 
rather its origin or ownership, and as a name for distinguishing the 
water by which it may be bought and sold. 

It follows from these views that the order of the Circuit Court, 
dissolving the injunction, must be reversed and the cause remanded 
for further proceedings according to law. 



Court of Errors and Appeals of Maryland. 

STATE OF MARYLAND, use op ALLEN, v. PITTSBURGH AND 
CONNELLSVILLE RAILROAD CO. 

In an action under the Maryland statute against a corporation operating a rail- 
road lying partly in Maryland and partly in Pennsylvania, chartered by the laws 
of both states, brought in Maryland for the use of the widow and infant child of a 
deceased person, who was killed while in the employment of the defendant, by an 
accident occurring in Pennsylvania, it was held : — 

1. That this statute did not apply to the case of a wrongful act or neglect oo- 
curring in another state, whereby death had been caused. 

2. That in the absence of anything to the contrary, the presumption was that 
the common law prevailed in the state where the alleged wrong was done, and the 
courts here acting upon that presumption afforded the common-law remedy for the 
injury complained of. 

3. But that no such presumption obtained respecting the positive statute law of 
the state. 

4. That it was immaterial that the deceased was a citizen of this state at the 
time of his death. 

The case of The Northern Central Railway Co. r. Scholl, 16 Md. 331, distin- 
guished from this case on the ground that the wrong complained of in that case 
was in violation of a right that the wrongdoer was bound to respect everywhere 
within the limits of the United States, and therefore the case involved no consid- 
eration of the mere local law of Pennsylvania. 

Appeal from the Circuit Court for Allegheny county. 

The appeal in this case was taken by the plaintiffs from the action 
of the court below overruling their demurrer to the defendant's plea 
and quashing the writ. The case is stated in the opinion of this 
court. 

Thomas H. Q-onder and A. H. Blachiston, for the appellants. — 
The appellee is a corporation chartered by the state of Maryland, 
and under its charter may sue and be sued : Act of 1853, ch. 88. 
Vol. XXV.— 86 
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And by sect. 14 of said act, "said company shall keep in the 
county of Allegheny, in this state, a director, officer or other agent 
of said company, and if any legal proceedings shall be commenced 
against said company in Allegheny county, or in the United States 
courts in this state, legal process in such proceedings may be served 
on such director, officer or agent, and such service shall be a good 
and sufficent service on said company for all purposes whatsoever." 

A personal tort committed against a citizen of Maryland in another 
state may be redressed by action against the wrongdoer in the courts 
of Maryland, whenever he comes within its limits : Northern Cen- 
tral Railway Co. v. SeholTs Adm'r, 16 Md. 331. If Thomas 
Allen had lived, after the injury received, and he could have shown 
negligence on the part of the appellee or its agents which caused 
his injury, there is no doubt that he would have had a clear right 
to sue and maintain his suit against the appellee in this state, but 
unfortunately he died, and any suit against the appellee by him 
was for ever precluded. The laws of Maryland, however, enacted 
for the benefit of its citizens, step in and in effect say, that the 
wrongdoer shall not escape, * and although the injured party is dead 
the right of action shall survive him for the injury done, and his 
widow and helpless children shall be compensated, so far as money 
can compensate them, for the wrong and injury done their husband 
and father, no matter where it happens. This is the plain meaning 
and purpose of art. 65 of the Code. 

In all actions for injuries, ex delicto, to the person, or to personal 
property, the venue is in general transitory and may be laid in any 
county, though committed out of the jurisdiction of the court or out 
of the state : Northern Central Railway Co. v. Scholl's Adm'r, 
16 Md. 331. 

The injury complained of in the case at bar is an injury to the 
person arising ex delicto; hence the case in 16 Md. 331, is applica- 
ble, and the court below erred in overruling the appellant's demurrer 
and quashing the writ. 

R. Chew Jones, for the appellee.. — This action cannot be main- 
tained at common law, because it is a well-settled principle of the 
law that all rights of action for injury to the person dies with the 
person. 

The appellants therefore base their claim solely upon the Mary- 
land statute : Code, art. 65, sects. 1 and 2 ; Whitford v. Panama 
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Railroad Co., 23 N. Y. 465, 478 ; Shearman & Redfield on Neg- 
ligence, sects. 290, 295 ; Crowley v. Panama Railroad Co., 30 
Barb. 99 ; 2 Hilliard on Torts 501, note c ; Yerton v. Wisewall, 
16 How. (N. Y.) 8 ; Blake v. Midland Railroad Co., 18 Q. B. 
93 (A. & E., N. S.), 83 Eng. C. L. Rep. ; Safford v. Brew, 3 Duer 
638. 

The accident, injury and death, all occurred in the state of Penn- 
sylvania, and the Maryland statute, giving a right of action where 
the wrongful act results in death, does not and cannot apply to acts 
done out of the state, and this on the ground. that statutes have no 
extra territorial force : Whitford v. Panama Railroad Co., 23 N". 
Y. 465, 484 ; Vandeventer v. N. Y. $■ N. H. Railroad Co., 27 
Barb. 244, 247; Crowley v. Panama Railroad Co., 30 Id. 99, 
110 ; Woodward v. M. 8. $■ N. Ind. Railroad Co., 20 Ohio St. 
121 ; Richardson v. N. Y. Central Railroad Co., 98 Mass. 85 ; 
Needham v. Grand Trunk Railroad Co., 38 Verm. 294, 307; 
Great Western Railroad Co. v. Miller, 19 Mich. 305. 

The Maryland statute gives a new right and not merely a new 
remedy : Blake v. Midland Railroad Co., 18 Q. B. (A. & E., N. 
S.) 93. 

The jurisdiction of the court depends upon the place of the acci- 
dent, and not the place of the death, and in the case at bar both 
occurred in the state of Pennsylvania : Crowley v. Panama Rail- 
road Co., 30 Barb. 99, 106 ; Needham v. Grand Trunk Railroad 
Co., 38 Verm. 294, 307. 

Jurisdiction of the ^person of the defendant does not include juris- 
diction of the subject matter of the action : Crowley v. Panama 
Railroad Co., 30 Barb. 106 ; Whitford v. Panama Railroad Co., 
23 N. Y. 465, 480. 

The opinion of the court was delivered by 

Alvey, J. — This is an action brought in the name of the state, 
as legal plaintiff, for the use of the widow and infant child of 
Thomas Allen, deceased, who was killed while in the employment 
of the defendants, as fireman on a locomotive engine, in January 
1874. The action is brought under the 65th article of the Code, 
sects. 1 and 2, which gives a right of action whenever the death 
of a person shall be caused by the wrongful act, neglect or default 
of another, "and the act, neglect or default is such as would (if 
death had not ensued) have entitled the party injured to maintain 
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an action and recover damage in respect thereof." The action is 
required to be brought in the name of the state, for the benefit of 
the wife, husband, parent or child, as the case may be, of the person 
whose death shall have been so caused ; "and in every such action 
the jury may give such damages as they may think proportioned to 
the injury resulting from such death to the parties respectively for 
whose benefit such action shall be brought, and the amount so 
recovered, after deducting the costs not recovered from the defend- 
ant, shall be divided amongst the above-mentioned parties, in such 
shares as the jury by their verdict shall find and direct." 

The declaration makes all proper averments to entitle the plain- 
tiffs to maintain the action under the statute ; but the defendants 
have pleaded that the accident and injuries to the deceased, resulting 
in his death, "happened and occurred in the state of Pennsylvania, 
and beyond the territorial limits of the state of Maryland." To 
this plea the plaintiffs demurred ; and in connection with the issue 
of law thus presented, it is admitted by agreement that both the 
injury to and the death of Allen occurred in the state of Pennsyl- 
vania, and that, at the time of such injury and death, the deceased 
was a citizen and resident of this state, in the employ of the 
defendants. 

The defendants were incorporated by acts of the legislatures of this 
state and of the state of Pennsylvania, and operate their railroad 
leading from the city of Cumberland, in Maryland, to the city of 
Pittsburgh, in Pennsylvania. 

The question presented is, whether the statute of this state, under 
which the present action is brought, embraces and can be made to 
apply to the case of a wrongful act or neglect occurring in another 
state whereby death has been caused ? The court below overruled 
the demurrer, and gave judgment for the defendants, and that judg- 
ment, we think, is sustainable both upon reason and authority. 

It is very true, as a general proposition, that actions for injuries, 
ex delicto, to the person, or to personal property, are transitory, and 
the venue may be laid in any county, though the wrong be com- 
mitted out of the jurisdiction of the court or beyond the territorial 
limits of the state: Northern Central Railroad Co. v. Scholl, 16 
Md. 331* But when the wrong has been actually committed in a 
foreign jurisdiction the action is maintained here upon certain well- 
defined presumptions of law, which cannot apply in a case like the 
present. When a party who has suffered a personal injury, or injury 



STATE v. PITTSBURGH & CONN. RAILROAD CO. 685 

to his personal property, in another state, and seeks redress against 
the wrongdoer here, he brings with him from the foreign jurisdic- 
tion his cause of action ; and the courts here entertain his appeal 
for redress upon the assumption that the act complained of was a 
wrong by the laws of the state where committed. If not an action- 
able wrong there, it would be contrary to all reason that it should 
be made one by simply invoking redress of the courts here. If 
that could be done, it would be in the power of one state to pre- 
scribe rules, no matter how arbitrary, to govern persons and things 
in another state ; and thus contravene the fundamental principles 
maintained by all nations, that every independent state has an 
exclusive right to regulate persons and things within its own terri- 
torial limits, and that the laws of a state or country " can have no 
intrinsic force, proprio vigore, except within the territorial limits 
and jurisdiction of that country:" Story's Conflict of Laws, sects. 
7, 22. 

In the absence of anything to the contrary, the presumption is 
that the common law prevails in the state where the alleged wrong 
was done, and the courts here, acting upon that presumption, afford 
the common-law remedy for injury complained of. But, as was 
said by Denio, J., in Whitford v. Panama Railroad Co., 23 N. Y. 
468, " no such presumption obtains respecting the positive statute 
law of the state. There is generally no probability in point of fact, 
and there is never any presumption of law that other states or 
countries have established, precisely or substantially, the same arbi- 
trary rules which the domestic legislature has seen fit to enact." 
This presumption, as to the prevailing existence of the common 
law, is indulged upon principles of comity and general convenience; 
but the courts here will never apply to acts done in a foreign juris- 
diction, which may not be unlawful there, the arbitrary rules that 
shall have been prescribed by our legislature, with respect to rights 
and remedies, wholly at variance with the settled rules of the com- 
mon law. Indeed, it is not to be supposed that the legislature ever 
intended that the statute should apply to acts of the nature men- 
tioned, if committed beyond the limits of the state. 

Now, it is not pretended here that this action is maintainable at 
the common law. The principle upon which it is founded is wholly 
at variance with the settled rules of that system of jurisprudence. 

The right of action is given, not to the personal representative 
of the deceased, but to the state, for the benefit of the widow or 
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husband, as the case may be, and certain named next of kin. The 
recovery does not constitute assets of the deceased's estate, but 
is allowed exclusively in respect of the pecuniary loss that the 
parties, for whose use the action is brought, may have sustained. 
It is clear, therefore, that the statute gives to the parties named an 
entirely new right of action, founded on principles quite diiferent 
and distinct from those known to the common law : Blake v. The 
Midland Railroad Co., 18 Q. B. 93. And such being the right 
and the remedy prescribed by the statute, it is clear that the acts 
complained of, having been committed beyond the jurisdiction 
of the state, were not made tortious and actionable by that statute, 
and therefore not within the remedy afforded by it ; and it is quite 
immaterial that the deceased was a citizen of this state at the time 
of his death. 

The question, arising on statutes in many respects similar to our 
own, as to the right to maintain the action, in one form or another, in 
a jurisdiction other than that in which the injury was received by the 
deceased, has been considered and thoroughly discussed by several 
state courts of high authority, and in all the cases where the ques- 
tion has been considered by the courts of last resort, the decision 
has been adverse to the right of maintaining the action. Such has 
been the decision in New York, Massachusetts, Vermont, Ohio and 
Georgia, as will appear by reference to Whitford v. Panama Rail- 
road Go., 23 N. Y. 465 ; Beach v. Bay State Co., 30 Barb. 433 ; 
Richardson v. N. Y. Central Railroad Co., 98 Mass. 85 ; Need- 
ham v. Grand Trunk Railroad Co., 38 Vt. 295 ; Woodward v. 
The Railway Co., 10 Ohio St. 121, and Selma Railroad Co. v. 
Lacy, 43 Geo. 461. And the result of all the authorities upon 
the question is briefly but clearly stated by Shearman and Red- 
field, in their work on Negligence, sect. 296, 3d ed., where it is 
said : " The operation of these statutes is limited to the territory 
of the states which have enacted them. No action can be main- 
tained upon one of these statutes if the deceased person received 
the fatal injury at a place not within the limits of the state by which 
such statute was enacted, whether such placve be in another state or 
upon the high seas. It makes no difference in this respect that 
both parties to the injury were citizens of the state by which the 
statute was enacted, or that the wrongdoer was a corporation char- 
tered by that state, or that the negligence causing the injury was a 
breach of a contract entered into in that state. And it has been 
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held, in Massachusetts, that no action will lie upon such a statute 
outside of the state enacting it." For these several propositions 
authorities are cited. 

The case of the Northern Central Railroad Co. v. Scholl, 16 
Md. 331, relied on by the plaintiffs, has no application to this 
case. That was a common-law action, for injury to the right of 
personal property, under the protection of the Constitution and 
laws of the United States. Though the wrong was done in Penn- 
sylvania, it was in violation of a right that the wrongdoer was bound 
to respect everywhere within the limits of the United States, and 
therefore the case involved no consideration of the mere local law 
of Pennsylvania. 

The judgment of the court below must be affirmed. 

Judgment affirmed. 



Supreme Court of Vermont. 
RICHARDSON v. GRANDY and another. 

Representations by the vendor, of the quality of the thing sold, or of its fitness 
for a particular purpose, intended as a part of the contract of sale, and relied upon 
by the vendee, constitute a contract of warranty. 

And when there is such a contract, the vendee has a right of action, by proving 
the contract and its breach, and is under no legal obligation to return the property, 
or to give notice of its defects ; his retention and use of it, and neglect to give 
notice of its defects, being material only upon the question of damages. Thus, 
defendants sold plaintiff a second-hand machine, to be so repaired as to " be equal 
in all respects to a new one of the same kiud," and plaintiff kept it three months 
before setting it up, and three months afterwards, before finally rejecting it. The 
court charged that if plaintiff kept it longer than was reasonably necessary to 
inspect and test it in the respect counted upon, without giving notice of any defect, 
he had impliedly accepted it. Held, no error. 

The defendants offered to send a mechanic to set up the machine, and the plain- 
tiff replied that he should want him, and when ready would send for him, but he 
employed another mechanic instead, who, as the defendants alleged, was incompe- 
tent. Held, that it was not a part of the agreement that the machine should be set 
up by defendants' mechanic, and that although plaintiff could not cast upon defend- 
ants the mischief caused by the unskilfulness with which the machine was set up, 
yet he would not necessarily be precluded by his omission to have the defendants' 
mechanic set up the machine, from recovering for defects therein that were a breach 
of contract. 

Assumpsit upon a warranty in the sale of a clap-board planer. 
Plea, the general issue, and trial by jury. 

The plaintiff's evidence tended to show that in December 1871, 
he met the defendant Grandy, and learned from him that defendants 



